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Abstract

Obstetrics and Gynaecology (O & G) are among the specialties at high risk of malpractice claims. In particular,
obstetric malpractice attracts high incidence of claims as birth injuries are usually serious and devastating. The resulting
disabilities and malformation from the injuries tend to be life-long and victims are deprived of years of enjoyment in
life, independence and productivity. As these injuries occur on the victims early in life, the costs of medical care are
usually enormous. As this imposes stressful and heavy burden on the family members, they tend to resort to litigation as
means of procuring monetary compensation. The highest numbers of medical negligence cases in Malaysia involve
obstetric injuries and six to seven-figure court awards are now becoming the trend for compensating obstetric
malpractice victims. However, proving obstetric malpractice is not an easy task with years of litigation, which
eventually may not provide victims with monetary compensation if unsuccessful. Further, the increase in obstetric
litigation has triggered higher premium for medical indemnity insurance causing many doctors to leave the subspecialty.
Even though the doctor at the end may not be found guilty but the trauma of being sued caused them to suffer
difficulties in returning to their work.

Keywords: Obstetric Malpractice; Causes; Implications; Compensation; Litigation Problems.

1. Introduction

Obstetrics and gynaecology (O&G) are a subspecialty concerning the delivery of medical and surgical care to women.
This field is a combination of two specialties: “obstetrics, which focuses on the care of women before, during, and after
childbirth; and gynaecology, which involves the diagnosis and treatment of disorders of the female reproductive system,
breasts, and associated disorders” [1]. Obstetrics, in particular, is a unique field amongst several other branches of
medicine as it involves pregnancies and childbirth, occasions considered to be the most intimate and joyful occasion in
a patient’s life. Patients often expect that their obstetric journey would end in the birth of a perfect baby and the mother
in equally good health [2]. Nevertheless, despite being a natural process, severe complications can occur during
childbirth, requiring prompt and accurate response by the obstetrician in charge. A single mistake albeit a simple one
could immediately change a happy occasion into a devastating one, not only to the life of the expecting parents, but also
to the career of the obstetrician. Obstetric injuries tend to be severe, often permanent and emotionally overwhelming,
which. Consequently, triggers many years of court litigation with high amount of monetary compensation.

2. Materials and methods

The research has employed qualitative research method namely, Content Analysis, which covers a review of the
relevant literature on issues relevant to obstetric malpractice. Primary sources include case laws while secondary
sources include reviews on textbooks, journals, newspaper articles, and periodicals.
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3. Results

The inherent difficulties in establishing obstetric malpractice and the hazards of litigation have triggered the move to
find alternative methods in compensating for birth injuries. The implementation of a no-fault compensation scheme
specifically for birth-related injuries has been viewed as a viable alternative to litigation as it is able to lessen the blame
culture and offer speedier compensation to injured victims in a less adversarial manner. Carving out birth injuries from
the operation of tort stabilizes the insurance market thus provide practical solution to the medical insurance problem and
redress to its consequential problem, including the declining number of practicing obstetricians and the rising cost of
obstetrical care as a whole. Such scheme also promotes a healthier relationship between patients and obstetric provider
and to some extent lessen the incident of “defensive obstetric”.

4. Discussions

Obstetrical Malpractice occurs when harm is caused to the mother or newborn due to negligent conduct of the medical
practitioner/obstetrician anytime from the early stage of prenatal course, through labor and delivery, and during the
immediate aftercare of delivery (neonatal). Obstetric malpractice can occur in many settings, from mistakes made by
medical staff in the maternity ward to inadequate medical care in the labour room and the mismanagement of the
hospital itself throughout the whole birthing process. Obstetrical malpractice does not implicate only the obstetricians,
but all medical personnel and the hospital providing obstetric care. Obstetrical malpractice is known for its high
percentage of claim and large compensation awards, especially when the resulting injury is lifelong and permanent. For
the purpose of the paper, discussions on obstetric malpractice will be narrowed down to “complaints brought against
medical practitioners and hospitals alleging that an infant has sustained a brain injury resulting in, for example, cerebral
palsy, epilepsy, or mental retardation, from alleged actions or omissions of the practitioners involved in the prenatal and
perinatal care of the mother and infant” [3] or more popularly known as the “bad baby lawsuit” [3].

4.1. Types of obstetric malpractice

According To Crico Strategies” 2010 Annual Benchmarking Report: Malpractice Risks in Obstetrics, [4] the most
frequent obstetrical malpractice case types are birth asphyxia, which accounts for 27% of obstetric malpractice cases,
shoulder dystocia 18%, intrauterine fetal death 6%, and maternal hemorrhage 4% [4]. Meanwhile, data from a survey
conducted by the American Congress of Obstetricians and Gynecologists (ACOG) in 2012[5] reveals that the leading
primary allegation for obstetric claims was for “neurologically impaired infant,” which accounts for 29% of all obstetric
claims. Stillbirth or neonatal death comes in second place as the most frequent primary obstetrical claim (14%)[5].
According to the same survey, among the leading associated primary factors in obstetric claims were electronic fetal
monitoring (21%) and shoulder dystocia/brachial plexus injury (15%) [5].

a) Birth asphyxia

Asphyxia, in simple words, means lack of oxygen [6]. Birth asphyxia or perinatal asphyxia refers to a condition “when
a baby’s brain and other organs do not get enough oxygen before, during or right after birth” [6]. Asphyxiated babies
are born limp, pale, and do not respond to normal resuscitative efforts [7]. The degree of harm to the asphyxiated babies
depends on how long and how severe the period of asphyxia is, and how quickly the right treatment is given [6]. If mild
asphyxiated babies are given immediate and accurate treatment, they may stand a chance to recover [6]. For those
experiencing longer deprivations of oxygen may suffer from permanent damage to their brain, heart, lungs, kidneys,
bowels or other organs and may also result in stillbirth or neonatal deaths [8], [9]. They may also suffer neurological
disabilities and malformations such as cerebral palsy, mental retardation, nerve deficits, hearing and vision impairment
[10]. Birth asphyxia may result from several causes; some are unavoidable and some are due to faulty medical care and
failure by the obstetrical team to react to asphyxiated babies in a correct and timely fashion[11].

b)  Shoulder dystocia

Shoulder dystocia is defined as “a vaginal cephalic delivery that requires additional obstetric maneuvers to deliver the
fetus after the head has delivered, and gentle traction has failed” [12]. It is an injury which occurs when the newborn’s
shoulder is stuck at the birth canal during a vaginal delivery, which requires swift and appropriate obstetric manoeuvers
and proper neonatal aftercare by the obstetrical team handling the delivery, failing of which would result in injuries both
to the mother (postpartum haemorrhage, perineal tears, vaginal lacerations, cervical tears, bladder rupture, uterine
rupture, symphyseal separation, sacroiliac joint dislocation and lateral femoral cutaneous neuropathy) [12] and the
newborn (Brachial Plexus injury (BPI), fractures of the humerus and clavicle, pneumothoraces and hypoxic brain
damage) [12]. Brachial Plexus injury (BPI) is regarded as one of the most common serious fetal complications of
shoulder dystocia, where the nerves in the baby’s neck, known as the brachial Plexus which control the function of the
arm and hand are temporarily or permanently damaged, causing significant and lifelong disability [13]. Shoulder
dystocia with BPI is the most common cause for litigation related to shouldering dystocia and is the second or third as
the most common type of obstetric litigation [2]. NHS Litigation Authority (NHSLA) reported that 46% of such injuries
were associated with substandard care” [12].



322 International Journal of Basic and Applied Sciences

c) Cerebral Palsy and neurological impairment

Neurological impairment is one of the most feared consequences of Obstetric malpractice, and one, which attracts
largest compensation awards. “Neurological impairment” is a general term describing “any problems stemming from
damage to the brain which affect control of motor function, learning ability, and other neurologic functions” [14].
Examples of such problems may include epilepsy or seizures, mental retardation, various learning disabilities and
cerebral palsy. Cerebral Palsy is an “’umbrella” term for disorders of movements and posture, resulting in limitations of
activity due to non-progressive disturbances that occurred in the developing brain” [15]. Neurological impairment and
cerebral palsy are often associated with events before or during birth, particularly the occurrence of birth asphyxia
or/and fetal distress. Other factors include “prematurity, intrauterine infection, fetal coagulation disorders, multiple
pregnancy, antepartum haemorrhage, breech presentation and chromosomal or congenital abnormalities” [16].
Symptoms of cerebral palsy are different from an individual to another and might change as children and their nervous
systems mature. While some children with mild cerebral palsy display only slight awkwardness without the need for
special assistance, some others with severe cases of cerebral palsy are completely disabled and require lifelong care and
assistance [17]. Those requiring lifelong care tend to sue the obstetrical care provider for the future costs of care [18].
Hence, claims alleging birth-related neurological impairment and cerebral palsy account for almost one-third of all
obstetric malpractice claims and result in the largest damage awards by the courts [19].

4.2. Causes for obstetric malpractice

There are several causes that could lead to obstetric malpractice. Among them are as follows:
a) Ineffective communication and co-operation between the obstetrical team consisting of multi high-risk
specialty
Obstetrics is a unique specialty which involves multi-professional from multi-disciplinary expertise working together as
a team [2]. An obstetrical team may comprise of not only the obstetrician, but also the anesthesiologist, the
perinatologist, the neonatologist, the pediatrician, the midwives, the nurses, and all the medical staff involving directly
or indirectly with the delivery process. A successful obstetrical procedure consists of these individuals from multi-
disciplinary expertise working together and assisting each other as a team. Childbirth, despite being a natural process,
has the tendency to insidiously devolve into crisis where severe complications occur with little warning and requiring
prompt response. Thus, “accurate interpretation, structured communication, and shared decision making leading to
timely and effective intervention are paramount” [4]. Ineffective communications and lack of collaborative discussions
between team members are often cited as reasons causing failure of the team to identify fetal distress and accordingly
act in a timely fashion [4].
b)  The increased usage of advanced perinatal technology
The increased use of advanced perinatal technology in hospitals is another factor alleged to contribute to the increasing
risk of obstetric mistakes and misjudgments leading to obstetric malpractice. Current obstetric practices rely heavily on
technology, which adversely may create as many problems as it may prevent. High-risk pregnancies may legitimately
justify the use of advanced perinatal technologies in one sense, but problems arise when technology intervention is
rushed into use even in low-risk routine pregnancies, and applied imprudently to all patients without consideration of
individual needs [20], [4]. For example, it was argued that the routine use of IV and fetal monitoring devices limits the
mobility of the mother, causing difficulties for the fetus to move down the birth canal, and subsequently stall or prolong
labour [4]. The same also hinders the baby from positioning itself in a normal position for labor and thus, increase the
risk of caesarean section or forceps delivery [4].
c) Improper management of prenatal and postnatal care
Obstetrical care outside the labour room is essential in ensuring a smooth obstetrical journey for the patient and the
medical team in charge. Mismanagement of such would lead to risk of complications during labour and injury to both
mother and child, therefore, exposing the entire medical team to the threat of obstetric malpractice litigation.
“Malpractice cases are, in fact, rarely prompted by a single act or omission by one individual. Instead, they typically
reflect a series of missteps and mishandled decisions by a team of physicians and nurses who subtly converged too late
for remedy” [4]. Examples of substandard care during prenatal stage are failure to obtain relevant clinical history of the
patient in determining pre-existing risk of complications, failure to recognize and identify any risks or complications
developing throughout pregnancy and order appropriate antenatal test, failure to properly interpret test results or
diagnose the existence of risk and recommend or initiate necessary treatment to manage complications [21]. These
failures, either singularly or in combination may lead to complications which are too late to remedy, causing injury to
either the mother or the baby or both. This consequently triggers obstetric malpractice litigation [2].
d) Substandard care during labour/ intrapartum period
The majority of obstetric malpractice claims cite substandard care and misstep judgments during the active stage of
labour or the intrapartum period [4].The transit through the passage of the birth canal is known to be the most dangerous
journey undertaken by a human being. “The fetus travels a distance of about 30 cm during labour and, paradoxically,
the highest obstetric claims arise due to events going wrong during this very short journey” [2]. Mismanagement during
labour was cited as the most common type of obstetric malpractice within ten years of obstetric claims study by NHS
Litigation Study [22].The main allegation of substandard care during this period is delay [2]. In a study involving 177
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Swedish children with severe labour-related asphyxia, it was found that negligence in fetal surveillance occurred in 98%
of the pregnancies, and failure to act in a timely fashion on abnormal cardiotocograph (CTG) ensued in another 71% of
the pregnancies [23].Another review of 110 cases of obstetric litigation for cerebral palsy concluded that 70% of claims
also concerns abnormalities of the CTG and its interpretation [2].Poor clinical decision in time of emergencies or
inadequate technical skill to handle complications during labour is another factor leading to obstetric malpractice
litigation [4].

e)  Poor communication and relationship between patient and doctor/obstetric staff

Successful medical care depends heavily on a sound relationship and effective communication between the patient
seeking medical care and the doctor as the provider of medical care. As patient autonomy gains momentum, it is crucial
that communication between patient-obstetrician/doctor remains effective and unambiguous. Patient has to be well-
informed about the condition of her pregnancy and any risks of complication that may occur in order to make an
informed decision to the available treatment [21]. A number of obstetric malpractice litigation are based on allegations
that the patients relied on inadequate information in consenting or declining to a particular treatment. Examples of such
are situations where patients claim that they were not fully informed of the possible risk of a complication in their
pregnancy thus consented to vaginal birth oblivious to the existence of such risk or was not given the option of
caesarean section following such risk [21]. Research conducted to obstetric patients from University of California
reveals that positive doctor-patient relationship increase patient’s perception of the doctor’s competence, decrease their
perception of the doctor’s responsibility for an adverse medical outcome, and reduce their intention to file malpractice
claims against both the doctor and the hospital [24].

4.3. Implications of obstetric malpractice

Obstetric malpractice is often quoted as the most frequent and most expensive type of medical-malpractice litigation.
This is due to the nature of obstetric injuries, which tend to be serious and long-lasting, because they occur early in life
and the victims have to live with their disabilities for many years to come. Children with obstetric injury will most of
the times need “expensive, comprehensive medical care and often require lifelong care and assistance” [16], thus
imposing a substantial financial and emotional burden on the family of the afflicted child, prompting them to initiate
obstetric malpractice litigation, mostly to reduce the financial burden [16] and at the same time alleviate the emotional
pain associated with the incident [2]. Obstetric injuries also deprive victims of good quality of life, as most obstetric
injuries are permanent and without cure. The expensive cost of caring for a disabled child puts tremendous burden on
the affected families proved to be detrimental to both their physical and psychological well-being. While some of these
financial costs were previously supported through public funds via institutionalization, the growing trend of
deinstitutionalization had resulted in the majority of the disabled children being cared for at home with their families
[25]. A study by the United States’ Centers for Disease Prevention, and Control (CDC) reveals that average lifetime
costs per person were estimated at $1,014,000 for persons with mental retardation, $921,000 for persons with cerebral
palsy, $383,000 for persons with hearing loss, and $601,000 for persons in vision impairment,” [26] an amount in which
does not include out-of-pocket expenditures, emergency room visits, lost wages of family members caring for those
with the disability, and psychosocial effects. Caring for a child with disability as a result of obstetric injuries had also
taken an emotional, physical and psychological toll on the family, [27], [28] especially the mother of the inflicted child
[29], [30]. The frequency of obstetric malpractice and injuries had also affected the community at large whereby part of
the cost of caring for a child inflicted with obstetric injury is assumed by the community through institutions,
government bodies, community-based and charity organizations dedicated to provide support for the welfare of children
with disabilities. Report by the United States’ Centers for Disease Prevention and Control (CDC) demonstrates that the
financial cost assumed by the nation “are expected to total $51.2 billion for persons born in 2000 with mental
retardation, $11.5 billion for persons with cerebral palsy, $1.9 billion for persons with hearing loss, and $2.6 billion for
persons with vision impairment” [26]. Frequency of medical-malpractice suits and the amount of awards against doctors
can lead to sharp increases in the cost of doctor’s liability insurance. Insurance companies regard the field of Obstetrics
as a high-risk specialty thus increased the premiums to cater for the expensive possible malpractice suit, which in turn
caused many obstetricians leaving practice leading to reduced availability of Obstetric care. Wenstein (2009) observed
that; “a 2006 American College of Obstetrics and Gynecology survey showed 70% of OB-GYNs have made changes in
their practice because of lack of available or affordable medical liability insurance, and 65% have made changes
because of risk or fear of liability claims or litigation. The average age at which physicians stopped practicing obstetrics
is now 48, an age once considered near the midpoint of an OB-GYN’s professional career” [31].

5. Conclusion

Obstetric injuries, specifically brain-damaged baby cases involving neurological injury and Cerebral Palsy were singled
out from the operation of tort in certain countries, in an effort to respond to the crisis of malpractice insurance. This
effort is made due to growing concerns among policymakers about the future availability of liability insurance, as
insurance companies collapsed due to the high frequency and expensive cost of obstetric malpractice cases, and
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consequently, the future availability of obstetric services if fed-up obstetricians were to cease practice in obstetrics due
to the lack of available and affordable liability insurance. They were also concerned about the rising cost of obstetric
services, as to cover for the rising cost of insurance, obstetric practitioners had to pass on these cost to their patients.
“Society, therefore, bears the ultimate burden of our inefficient and costly tort system through higher medical costs and
a reduced number of health care providers” [32]. Obstetrics are also one of the fields of medicine, which are highly
affected by defensive medicine, particularly attributable to Obstetricians’ fear of litigation as it is proven to be
detrimental to their career. This practice of “defensive obstetrics” had led some obstetricians to ignore their medical
prudence and knowledge thus undertake an unnecessary procedure which is not in the best interest of their patients,
while some other chose to refuse high-risk patients despite being well-versed in the area, both due to their fear of being
sued for obstetric malpractice. The American College of Obstetricians and Gynecologists (ACOG) does periodic
surveys of its members on professional liability issues, including the practice of defensive medicine. In ACOG (2012),
when asked whether ob-gyns had made any practice changes since January 2009 as a result of the risk or fear of
professional liability claims or litigation, “of the 9,006 responses, 57.9% reported having made one or more changes to
their practice” [33], of which “27.4% decreased the number of high-risk obstetric patients; 23.8% reported increasing
the number of cesarean deliveries, and 18.9% stopped offering and performing VBACs. An additional 11.5% decreased
the number of total deliveries, and 6.2% stopped practicing obstetrics altogether” [33]. Defensive Obstetrics which
comprises of undertaking unnecessary procedures have the effect of contributing to the increasing cost of Obstetric care,
as these unnecessary procedures involves the use of machineries such as Electric Fetal Monitoring despite inconclusive
data regarding the benefits of such electronic monitoring [32] and additional time and energy spent unnecessarily on the
patient. Some procedures were also undertaken for the sake of reducing the possibility of litigation without regard to the
best interest of the patient, such as unnecessary caesarean section despite knowing that it is best that deliveries took
place being as natural as possible. Kim (2007) observed; “Many ob-gyn doctors follow a “when in doubt, cut it out”
philosophy, which encourages C-sections whenever the doctor has any concerns that a vaginal delivery may threaten the
health of an infant” [34]. Diminution of obstetric services on high-risk pregnant women in order to eliminate the
possibility of litigation would be detrimental to expecting mothers, especially low-income patients and those living in
rural areas who had little option but to rely on available public health care institution. Such practices would defeat the
basic and actual purpose of practicing medicine in the first place and consequently, had negative impact on the quality
health care of the population as a whole.
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