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Abstract 
 

The development of transnational corporations (TNC) raises the question of an effective system of organization management, in particu-

lar, in countries - members of the BRICS. The results of the study showed the use of a collective labor contract in organizations in India, 

China, South Africa is not widespread. Regulation of social and labor relations is limited to national features, mentality, traditions. For 

example, in China workers, due to the prevailing attitude and philosophy, do not seek to use a collective labor contract to regulate the 

relations with the employer. Based on a number of reasons shown in the article, the authors consider that most probably no major chang-

es related to the regulation of labor relations in these countries will occur in the near future. 
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1. .Introduction 

IVth Trade Union Forum of BRICS countries in its Declaration 

(art 14) adopted on July 9, 2015 in Ufa, Russian Federation [1], 

noted that “…further development of the Third industrial revolu-

tion … currently make it possible both to reach new levels in au-

tomation, robotics, nanotechnology, new materials, energy con-

sumption standards and organization of production process-

es…and boost production changes, concentration and centraliza-

tion of capital, competition in the sphere of monopolies and oli-

gopolies, inevitably affecting employment and workers´ incomes 

everywhere.” It`s also noted that “Trade unions are an effective 

force in defending democracy and in the fight for justice and eco-

logically sustainable future. Trade unions of BRICS countries are 

ready to take their rightful place in this fight and, first and fore-

most, in the field of decent jobs creation, occupational safety and 

health, protection of workers’ interests – including those of wom-

en and youth – in order to achieve social justice and sustainable 

development.” (Art 5 of the Declaration). 

At present BRICS countries reached a certain concentration and 

centralization of capital and production, numerous and well-

known transnational corporations (hereinafter TNCs) are acting 

[2]. At large TNCs international trade Union secretariats, councils, 

committees, coordinating activities of the trade unions of different 

countries are acting. They collect and store information necessary 

for conducting collective negotiations, etc. 

That`s why it is interesting to look at and think over whether it is 

possible to elaborate and fix in any generalized and unified form: 

1) employment conditions in both parent companies and branches 

of international corporations; 2) approaches to issues affecting the 

geographical distribution of production (reorganization, liquida-

tion, etc. of enterprises) and investment (purchase of the “ongoing 

business”); 3) issues of filling by the contents of charters of enter-

prises and their application; consolidation of the measures aimed 

at improving working conditions (including tariff regulation) in 

order to decide whether such oases of the representation of TNCs 

employees could in the future become the organs of the collective 

bargaining representation of employees in their re-negotiations 

with TNCs of BRICS countries. 

These cases are well-known in European legal order, thus, it`s an 

agreement of trade unions with the management of TNC “Glaver-

bel Glass Company” that included enterprises of Austria, Belgium, 

Italy, France and Germany, likewise three framework collective 

agreements concluded by the European Trade Union Confedera-

tion (ETUC) and European social partners representing employers 

(e g Union of European Confederation of Entrepreneurs / Union of 

Industrial and Employers' Confederations of Europe (UNICE) 

(now known as BUSINESSEUROPE): on parental leave in 1995 

(renovated in 2009); on part-time work in 1997 and on fixed-term 

contracts in 1999 (later on became Council directives) [3]. 

Some researchers treat the idea of the proliferation of such an 

agreements with skepticism, pointing out a number of problems 

that hinder their conclusion, including the variety of conditions of 

work and employment in different countries that prevent the fixa-

tion of their community, and different levels of collective bargain-

ing (national, local, etc.); and different contents of collective 

agreements in the countries with different legal systems with re-

gard to various combinations of its provisions, based on disparate 

and sometimes even conflicting norms of national labour legisla-

tion (with regard to the order of its conclusion, detention of its 

status - whether a gentlemen's agreement or the regulatory agree-

ment, the expiration, structure of the labour pay, etc.). 

Others believe inevitable the implementation of this idea 

in the future, as such regulation is beneficial for the employees 

and may hinder the management of the TNC from taking ad-

vantages of international wage differentiation, working conditions, 

competition and mobility of workers from different countries. As 

international collective bargaining agreements are aimed at align-

ing of working conditions, including wages of employees of en-
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terprises of TNCs that perform an equal quantity and quality of 

work, but do it in different countries. 

Of course, legal nature and force of such agreement is at question, 

the mechanism of their conclusion is unclear. How collective bar-

gaining at international level should be organized, when entrepre-

neurs are a well-centralized power that possesses the economic 

power of financial and industrial capital and trade unions are 

fragmented and there is no consent among them at the national 

level as the idea of trade Union pluralism and unions at branch or 

shop principle prevail? 

The way may be given to the TNCs self- restriction, which is man-

ifested in the tendency to the unification of the terms of use of 

labor force on the basis of the principle of “equal pay for equal 

work” recognized in many countries, and a number of generally 

accepted international standards of the ILO - towards the interna-

tionalization of work`s value. 

Difficulties in targeting these issues are increased by the lack of 

relevant legal provisions in both national and international acts. 

However, the vectors of the development of this process will be 

seen with time. Now let`s look at the soil and prerequisites that are 

available or missing within the BRICS legal systems for the im-

plementation of this idea. 

2. Methods 

Analysis of the scope of application of the acts on labour relations 

of the aforementioned BRICS countries and of their general provi-

sions based on the idea on both objective and subjective predeter-

mination of any process. The work is done with the use of the 

following scientific methods: systemic analysis and synthesis of 

normative acts and practical materials, formal and dialectical log-

ic: analysis, synthesis, induction, deduction, hypothesis, analogy, 

and special methods of legal studies – comparative legal and his-

torical-legal, systemic analysis and interpretation of legal norms. 

3. Results and Discussion 

So collective bargaining has long been considered in India as one 

of the methods of industrial disputes settlement [4], it has been the 

subject matter of industrial adjudication since long and has been 

defined by our Law Courts in the form of recognition of collective 

bargaining: 1) “…as a technique by which dispute as to conditions 

of employment is resolved amicably by agreement rather than 

coercion” (in Karnal Leather Karamchari Sangathan v. Liberty 

Footwear Co. [5]); 2) “…as a legitimate trade union activities, 

which must shun all kinds of physical threats, coercion or violence, 

must march with a spirit of tolerance, understanding and grace in 

dealings on the part of the employer...” (in Bharat Iron Works v. 

Bhagubhai Balubhal Patel) [5]. 

Thus, collective bargaining has the following characteristics: 

It is a process. There are several sequential steps or phases in col-

lective bargaining, beginning with presentation of a list of de-

mands, followed by negotiations and signing of a collective 

agreement, which leads to administration of the contract. 

It is a bipartite process involving 2 parties. Negotiations take place 

between workers and their employers. 

It is a collective activity. Groups of workers and employer(s) are 

involved in this process, and both parties act collectively. 

Negotiations form the basis of collective bargaining. The process 

involves mutual "give and take' between labour and management 

through discussions that may result in compromising and accom-

modating situations for the other party. 

Collective bargaining is a formal process by which employers and 

unions of workers decide to resolve their conflicts and disputes. 

The process aims at establishing industrial democracy as it pro-

vides workers a forum to demand their rights. 

The underlying objective of collective bargaining is always to 

resolve the issues between labour and management through a dia-

logue, and to come to an agreement rather than strike, lock-out or 

other methods of coercion that disrupt industrial harmony. 

For comparison, in Russia the collective-agreement regulation is 

exercised on the basis of collective negotiations, and thus provides 

employees and employers the opportunity to publicly express and 

harmonize their working interests. It is quite flexible because it 

allows to take into account features of the organization of labour 

and of consumption in a particular region, industry and be atten-

tive to the local specifics, the economic and financial conditions of 

the employer, etc., that allows to fully realize the needs of society 

with regard to the public interests. In fact, collective-agreement 

regulation is a form of realization of principles of social partner-

ship in the labor sphere. In India during the collective negotiations 

the level of wages is determined, and the victory depends, as a 

rule, on the actual strength of the unions and management. The 

importance and binding force of collective negotiations periodical-

ly emphasized in the decisions of the Supreme court of India. 

Thus, in Tamilnad Electricity Workers' Federation v. Madras State 

Electricity Board [6] the Higher court of Madras stated that the 

strength of the employer prevails over the power of the employ-

ee(s) that are not unionized. Thus, it is a collective bargaining 

carried out in the interests of the employees that constitutes the 

basis of the trade Union movement. The unions can obtain real 

force able to confront employers in defending these interests only 

when legal framework for such negotiations is agreed and ap-

proved by trade unions. In Russia, as elements of the right to col-

lective bargaining can be called the right to be engaged in collec-

tive negotiations, the right to establish and sign collective agree-

ments, the right to determine their contents. Efficiency is deter-

mined by the fact whether such provisions change employees` 

situation for the better. 

Depending upon the coverage of the terms of agreement and in-

volvement bargaining in different sectors may take place at differ-

ent levels: unit-level, enterprise/plant-level, regional/ industry-

level or national/economy -level. Negotiations that take place at 

unit/plant-level result in decentralised agreements between man-

agement and enterprise-level union representatives, sometimes 

with the participation of the federations of unions representing 

other companies of the group or TNCs, for example. Agreement 

of this kind is represented by the first agreement of its kind be-

tween TISCO and Tata Workers Union in 1956. As it is noted in 

governmental report, even if collective negotiations take place at 

plant or enterprise level committees can achieve significant stand-

ardization of terms of payment of works and services [7]. 

Industry or sector-level negotiations cover various companies in 

an industry. Industry-level bargaining includes a range of bargain-

ing patterns and results in standardisation of the terms of employ-

ment and working conditions in 1 industry or sector (cotton, jute: 

textiles and transport are some industries in India in which such 

agreements commonly take place; in the oil sector such negotia-

tions are never conducted), and hence produces a 'latent cartelisa-

tion' among employers as thus wages are eliminated from compe-

tition. 

Depending on the issue that become the subject of negotiations, 

the latter can be done on a subregional, regional or even national 

level. National-level negotiations usually take place in the indus-

tries or sectors which are controlled by the Government and in-

volve more than 1 national-level trade union federations and em-

ployers' organisations with the objective of fulfilling macroeco-

nomic goals and the creation of employment with low costs. Ex-

amples of sectors in the Indian economy where national-level 

bargaining is common are iron and steel, postal department, banks, 

ports and docks, most of the mining industry (bauxite and zinc, the 

oil sector and the cement industry, etc.).  

However, in key sectors of the economy currently there is a trend 

towards decentralization of collective bargaining from the industry 

level to the unit/plant or enterprise level. Factors contributing to 

this trend is the privatization of public-sector enterprises and the 

growth of the informal organized sector [7]. For comparison, in 

Russia collective bargaining is also possible at all levels of gov-
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ernence - federal, regional (interregional), industrial (intersectoral), 

territorial and local. 

At present, China has not ratified ILO Convention No. 87 on 

Freedom of Association and Protection of the Right to Organize 

Convention or No. 98 on the Right to Organize and Collective 

Bargaining Convention. But in October 1997, the Chinese gov-

ernment signed the International Covenant on Economic, Social 

and Cultural Rights [8], which was approved by the Standing 

Committee of the NPC in February 2002. While ratifying the 

Covenant, the government held a view on Item 1(A) of Art 8, 

which stipulates, “The right of everyone to form trade unions and 

join the trade union of his choice, subject only to the rules of the 

organization concerned, for the promotion and protection of his 

economic and social interests. No restrictions may be placed on 

the exercise of this right other than those prescribed by law and 

which are necessary in a democratic society in the interests of 

national security or public order or for the protection of the rights 

and freedoms of others”. The Chinese government stated that Chi-

na would deal with this issue pursuant to its own Constitution, the 

Trade Union Law, 1992, Labour Law, 1994, and other related 

regulations [9], for instance, Provisional rules on labor contracts 

that created a new model of individual employment relations to 

replace the former system of lifetime employment and providing 

freedom of hiring and dismissal, the possibility of concluding 

fixed-term contracts and determining the conditions of labour, 

etc.; Rules on the procedure for settling labour disputes etc. 

Labour Law of the PRC has included a Chapter on the labour and 

collective agreements, the right of workers to participate in the 

democratic management and labor through the state policy of 

promotion of employment but has no provisions on the right of 

workers to strike and pays minimal attention to issues of collective 

labour relations. The Law is limited itself to a general rule that 

“Labourers shall have the right to participate in, and organize, 

trade unions in accordance with the law. Trade unions shall repre-

sent and safeguard the legitimate rights and interests of labourers, 

and independently carry out their activities in accordance with the 

law.” (Art 7) [9]. 

Article 8 of the Labour Law stipulates, “Pursuant to laws, workers 

take part in democratic administration through the Workers’ Con-

gress or other forms or engage in negotiation on an equal footing 

with the employer to protect workers’ legal rights and interests”. 

Article 6 of general provisions in the Trade Union Law, 1992, 

stipulates, “Trade unions shall coordinate the industrial relations 

and safeguard the rights and interests of employees at the enter-

prise through negotiation on an equal footing and the collective 

contract system”. In the chapter concerning trade union rights and 

duties, Article 20 stipulates, “A trade union shall represent em-

ployees in negotiation on an equal footing and the signing of a 

collective contract with an enterprise or a public institution man-

aged as an enterprise”. Thus, this Act guarantees the unions a 

worthy place in the economic, political and social life of the coun-

try (as revised in 2001, the Law created the mechanism of action 

of trade unions at a level above the level of the enterprise: in some 

provinces there is a practice of regional collective bargaining [9]). 

In accordance with this Act, trade unions are aimed at the devel-

opment of high ideals and morals of workers, maintenance of 

labour discipline, organization of socialist competition, whereas 

state authorities are obliged to create conditions for their activities. 

The Act sets out their powers in the sphere of labor relations, 

which, however, are of advisory nature. 

The procedure of collective bargaining embodied in three articles 

of the Labour Law, according to which employees can conclude 

with the management collective agreements governing wages, 

working time, rest time, safety and labor protection, social insur-

ance. 

The draft collective agreement is submitted to the employees 

(their representatives). After being signed the collective agreement 

is immediately provided to the local labour state body and auto-

matically enters into force 15 days after the receipt of its copy by 

the local labour state body if the latter does not raise objections or 

require changes to the agreement. A collective agreement con-

cluded according to the law is binding both for the company and 

for its employees. The real conditions of work can't be worse than 

the ones fixed in the collective agreement. 

Labour Contract Law of the PRC, 2007, provides for the mutual 

consultation of employees with the employer on the basis of 

equality of the parties in order to conclude a collective agreement. 

Thus, after bargaining on an equal basis, enterprise employees as a 

party and their employer unit may conclude a collective contract 

on such matters as remuneration, work hours, rest, leave, work 

safety and hygiene, insurance, and benefits. The draft of the col-

lective contract shall be presented to an employee representatives' 

conference or all the employees for discussion and approval. A 

collective contract shall be concluded by the trade union on behalf 

of enterprise employees acting as a party with the employer unit. 

If the employer unit does not yet have a trade union, it shall con-

clude the collective contract with a representative chosen by the 

workers under the guidance of the trade union at the next higher 

level (Art 51). Industry-specific or area-specific collective con-

tracts may be concluded between representatives of trade unions 

on the one hand and of enterprises on the other hand in such in-

dustries as construction, mining, and catering services in areas 

below the county level (Art 53). 

As for active sectoral trade unions of China there can be called 

those like the trade Union of civil aviation; forestry, agriculture 

and water; of national security and mail; of energy resources and 

chemicals; of education, including physical, science, culture, 

health and others. 

In effect, there is no legislative requirement at a national level for 

a minimum number of employees to set up a trade union. Howev-

er, it is true that there are a number of localities where local regu-

lations have set some minimum requirements. For instance, the 

Implementation of the Trade Union Law in Guangdong Province 

stipulates, “As for enterprises, public institutions and state organs 

with no trade unions, more than 10 members (who work in the 

present unit and are administrated by the trade union that keeps 

their member records) are needed to collectively petition the trade 

union at the next higher level to declare the establishment of a 

new trade union” [9]. Thus proclaimed the trade Union monopoly.  

Further on, the mechanism is the same as in the Labour Law, 

1994: after the conclusion of a collective agreement it should be 

submitted to the Department of human resource management. If 

within 15 days after submission to the Department of human re-

source management the latter did not express any objection, the 

collective contract enters into force. A collective agreement con-

cluded in accordance with the law is binding and must be executed 

by both the employer and employees. The rates and standards for 

remuneration and working conditions stipulated in a collective 

contract may not be lower than the minimum rates and standards 

specified by the local people's government. The rates and stand-

ards for remuneration and working conditions specified in a labor 

contract between an employer unit and a worker may not be lower 

than those stipulated in the collective contract (Art 55). If an em-

ployer unit violates the collective contract and infringes upon the 

labor rights and interests of its employees, the trade union may, in 

accordance with the law, demand that the employer unit assume 

liability. If a dispute over the execution of the collective contract 

is not resolved following negotiations, the trade union may apply 

for arbitration or institute legal proceedings in accordance with the 

law (Art 56). However, the manifested discontent of the workers 

proved that thus regulation is not enough. Meanwhile collective 

bargaining is used by the government to amortize the discontent of 

the workers, prevent them from the disturbance and its escalation 

into a social conflict. 

The disadvantage of this legislation regarding collective agree-

ments is that collective bargaining can only be conducted by trade 

unions and many trade union officials are appointed by the parent 

companies or the higher trade union-units, and thus workers are 

deprived of the opportunity to choose their own representatives for 

negotiations. In addition, collective bargaining by trade unions, 
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guided and directed by the Party, is the duty which guarantees the 

inability of trade unions to refuse to negotiate and thus indirect 

control over them is provided. In this regard, it is noted [10] that 

“negotiations” in China are always goal-driven, and the goal (e g, 

salary increase) must not contradict the terms of the “broader con-

text” (similar to the effects of collective bargaining on the level of 

economy in India – “objective of fulfilling macroeconomic 

goals”). The Party and the government of the PRC determines the 

priority of the “larger context” as a “negotiations” conducted by 

the management, not the workers. In fact, the All-China Federa-

tion of Trade Unions (ACFTU) is relied on the “top-down” ap-

proach, where the agreements of employers with the trade unions 

are concluded without informing or consulting with the Union 

members. Thus, for example, “Star Light Resin Production Com-

pany Limited” annually signs with the trade Union collective 

wage agreement and bonus programs based on the annual volun-

tary management proposals to the Union, which the latter writes 

into the draft of the collective agreement. During these “negotia-

tions” the Chairman of the Union is essentially a conductor of 

ideas of the management, and the only task of the Union is to 

complete paper work in order to make the draft be in compliance 

with the requirements of the law. Later, the Union delivers this 

collective agreement to the management and asks CEOs to sign it. 

Typically, such a contract provides fixed at the time of the “nego-

tiations” minimum wage and other minimum conditions pre-

scribed by the law. There are no other negotiations or discussions 

[11]. 

In South Africa currently, the legal framework of labour rights in 

general is created by the Constitution of 1996 [12, No. 108 of 

1996], that promotes economic development and social justice and 

strives to meet the requirements of the ILO. The Constitution en-

shrines the freedom of association (art. 18) and the rights of work-

ers to form and join a trade union and to strike, likewise trade 

union rights, including that “Every trade union, employers' organi-

sation and employer has the right to engage in collective bargain-

ing.” (art 23). 

SA Basic Conditions of Employment Act [13] provides that “col-

lective agreement” means a written agreement concerning terms 

and conditions of employment or any other matter of mutual inter-

est concluded by one or more registered trade unions, on the one 

hand and, on the other hand - (a) one or more employers; (b) one 

or more registered employers’ organisations; or (c) one or more 

employers and one or more registered employers’ organization.” 

(art 1). 

Labour Relations Act [14], (further on – 1995 Act) expanded the 

rights of trade unions, changing in their favor 1) a mechanism of 

solving labor conflicts and 2) the system of collective bargaining. 

It created machinery which makes collective bargaining not only 

possible but compulsory. Its aim is to avoid if possible, industrial 

strife and to maintain peace. Thus, it also removed the bargaining 

process and its outcome from scrutiny by the courts and instead 

subjects it to limited arbitral supervision. In 2002 the Act was 

amended in terms of curtailing the rights to strike in order to es-

tablish a more balance distribution of participants of labour rela-

tions thus as it is noted [15] the bargaining process became more 

efficient and stable. 

The 1995 Act: establishes a threshold of worker rights (both indi-

vidual and collective, including the right to strike); limits the em-

ployer's power to unilaterally alter terms and conditions of em-

ployment; grants the parties the freedom of contract.  

As for the first of these provisions - threshold of worker rights, - 

1995 Act guarantees the freedom of association for both trade 

union and employers' organisation (art 8), provides a set of organi-

sational rights and the right to strike. 

1995 Act provides the right to association in three aspects: 1) the 

right to join a federation of trade unions or a federation of em-

ployers’ organisations and to participate in its lawful activities, 2) 

the right of a registered organisation to plan and organise its ad-

ministration and lawful activities [16] and 3) the prohibition of all 

forms of discrimination or differential treatment of persons exer-

cising their rights under the Act. 

The constitution of an organisation (unions or organisations of 

employers) must contain provisions according to which it`s pro-

vided: that the trade union or employers' organisation, before call-

ing a strike or lock-out, must conduct a ballot of those of its mem-

bers in respect of whom it intends to call the strike or lockout (art 

95(5)(p)); for appeals against loss of the benefits of membership 

or against termination of membership, prescribe a procedure for 

those appeals and determine the body to which those appeals may 

be made (art 95(5)(е)); members of the trade union or employers' 

organisation may not be disciplined or have their membership 

terminated for failure or refusal to participate in a strike or lock-

out if- (i) no ballot was held about the strike or lock-out; or (ii) a 

ballot was held but a majority of the members who voted did not 

vote in favour of the strike or lock-out (art 95(5)(q)). It`s worth 

saying that being implicit in the constitution of an organisation a 

duty of fair representation would not extend to workers who are 

not members of trade union but who are nevertheless represented 

by the union in collective bargaining in terms of a collective 

agreement [17]. 

It should be noted that with regard to the legal force of the collec-

tive agreement the SA law follows the UK approach, according to 

which a collective agreement is a “gentlemen's agreement” and it 

can`t be enforced in court. Only explicit recognition of its binding 

force in the text of the collective agreement makes it enforceable 

[18]. Compliance with the agreed terms of a collective agreements 

are based primarily on trust, mutual respect and vigilance of trade 

unions and employers' organisations. This approach is based on 

the general bona fides civil law principle [18]. 

As for the right to strike, the most significant aspect of the 1995 

Act's protection of strike activity is that in comparison with the 

1956 Act the definition of a strike covers all forms of concerted 

activities aimed at resolving employment-related disputes, includ-

ing a refusal to work voluntary overtime. The point is that in SAB 

v. FAWU it was held that a refusal to work “voluntary” overtime 

did not constitute a strike under the 1956 Act, becoming therefore 

a punishable action. At the same time not all strike activities are 

legal and protected (art 65(1)(c)): thus whereas the 1956 Act made 

no distinction between strikes over so-called “rights” and “inter-

est” disputes, the new 1995 Act expressly prohibits strike action 

over the former. 

However, the most important provision of the 1995 Act is that 

partially bans or partially allows the use of temporary replacement 

labour in case of an offensive lock-out (art. 76 “1. An employer 

may not take into employment any person- (b) for the purpose of 

performing the work of any employee who is locked out, unless 

the lock-out is in response to a strike.”) that should be understood 

in conjunction with the provisions of the aforementioned art 

95(5)(q), that stands that members of the trade union or employers' 

organisation may not be disciplined or have their membership 

terminated for failure or refusal to participate in a strike or lock-

out if- (i) no ballot was held about the strike or lock-out; or (ii) a 

ballot was held but a majority of the members who voted did not 

vote in favour of the strike or lock-out. The possibility of such a 

use of temporary replacement labour itself was the core factor that 

influenced the imbalance and inequality in the collective negotia-

tion process earlier. This idea is rooted in the US law, where in 

1928 in NLRB v. Mackay Radio & Telegraph Co. it was estab-

lished that employers are permitted to replace strikers permanently.  

It should be noted that law enforcement authorities of South Afri-

ca often take the side of the employees when dealing with con-

flicts arising from the implementation of temporary employment 

contracts. It was like that in Nkopane vs. Independent Electoral 

Commission – a case on the compensation for dismissal before the 

expiry of the term of the contracts; in National Union of Metal-

workers of SA vs. SA Five Engineering Ltd – a case on the recog-

nition of the termination of an employment contract fair due to 

premature execution of the obligation specified in it; in Feni v SA 

Five Engineering on the recognition of the permanent nature of 
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the working relations entered into on the basis of monthly fixed-

term contracts. But as we see, these decisions are made in individ-

ual, not with regard to collective labor disputes [19].  

In this regard the question is whether the 1995 Act should prohibit 

the use of the replacement labour. On the one hand the use of re-

placement labour does not deprive workers of the right to picket to 

discourage the use of replacements, unions are permitted to disci-

pline members who ignore a strike endorsed by the majority of 

union members, while employers are generally prohibited from 

disciplining any worker who refuses to do the work of someone on 

strike (art 187(1)(b)), on the other, a total ban on the use of re-

placement labour will lead to the fact that the employer will be 

denied the right to do business. Thus, the solution should be based 

on the consideration of the interests of state policy in this matter 

(this concept looks similar to the objectives of macroeconomic 

indicators in India or the terms of the “broader context” in China 

[16, 20]. 

And here we are to come to the second of the aforementioned 

provisions - limiting the employer's power to unilaterally alter 

terms and conditions of employment, - 1995 Act limits an em-

ployer's ability to act unilaterally like this: 1) strikes and lock-outs 

are subjects to the same requirements, but a lesser status is at-

tributed to the lock-out in fact, practically it means that a) the 

1995 Act permits offensive and defensive lock-outs, prohibiting 

so-called termination lock-outs and banning the use of temporary 

replacement labour in case of an offensive lock-out while workers 

may not be discriminated against for exercising the right to strike, 

b) employers who decide to lock workers out may be targeted for 

picketing, product boycotts, etc. as it was mentioned before; 2) 

workers and trade unions can temporarily halt the unilateral im-

plementation of changes to terms and conditions of employment, 

pending compliance with agreed or statutory conciliation proce-

dures (art 64(4)) (so-called status quo remedy).  

As for the third of the aforementioned provisions - freedom of 

contract, - 1995 Act recognises both freedom to contract as well as 

freedom of contract and consequently does not compel bargaining 

over terms and conditions of employment. 1995 Act establishes a 

framework for bargaining at sectoral level, regulates certain forms 

of bargaining conduct, but leaves the decision to bargain to the 

parties (unlike China, for example). Now employers and unions 

may expressly accept to include the obligation to bargain collec-

tively in good faith in their agreement, in this case a “refusal to 

bargain” unfaithfully may become subject to arbitral intervention 

in accordance with art 24(1), that is of an advisory nature. 

The 1995 Act protects the collective bargaining process from in-

trusion by the courts, when refusal to bargain takes place and 

when based on residual unfair labour practice concept compulsory 

binding arbitration of all disputes involves the “interpretation or 

application” of collective agreements [21, 22]. 

Given the fact that all agreements must be lawful, i.e. not contrary 

to law and public policy, arbitrators have broad authorities in the 

development of the state strategy in the sphere of collective-

contractual regulation. However, the arbitrators (even taking into 

account the fundamental rights of certain workers) are not entitled 

to suggest the parties at their discretion such conditions, which the 

parties do not want. 

As for the content of collective agreements, it can be made up by 

the parties themselves. The 1995 Act even allows for collectively 

agreed limitations on certain constitutionally guaranteed rights, for 

instance: 1) where a collective agreement determines that the issue 

in dispute is not strikeable a strike may be prohibited; 2) by the 

agreement of an employer and a majority union such a limitation 

may also be extended to workers who do not belong to the union 

concerned; 3) trade unions which do not represent the majority of 

employees in a workplace may be deprived of the right to organise 

on the shopfloor if an employer and majority union agreed to grant 

exclusive rights to the majority union. This approach of single 

union bargaining is well-known in the US and UK law. Several 

trade unions can be represented in one company in the US, but for 

the process of negotiations with the employer the most representa-

tive trade Union is elected, being empowered to negotiate on be-

half of all the employees with which the employer is obliged to 

negotiate. A similar system of collective bargaining is applied in 

the UK, provided that one of the unions and the employer con-

clude an agreement on exclusive representation. Thus, usually, 

trade union recognition as an exclusive representative is accompa-

nied by the waiver of the right to strike for the term of the con-

cluded agreement likewise a consent to conduct a so-called pendu-

lum arbitration [23] is enshrined in the collective agreement.  

A conscious rejection of a thoughtful analysis of some fundamen-

tal positions of the collective agreement (from both the arbitrators 

and the parties), clearly visible also in its legal description, which 

is mentioned above, - that is collective agreement is a gentlemen's 

agreement, although according to the law collective agreement 

must be in writing and therefore is considered a contract binding 

the parties and other subjects who have concluded the contract 

(Art 23 of the Law 1995). 

4. Conclusion 

Thus, in view of the national tradition a supranational level of 

collective bargaining in India is not represented. In the absence of 

such a perspectives it would be practically useful for TNCs and 

their businesses to use applicable law as follows: questions of the 

companies' charters to be regulated by the law of the country 

where the company is domiciled; measures for improvement of 

working conditions to be regulated by the law of the country in 

which they are taken; the establishment of separate working con-

ditions such as wages, for instance, to be regulated on the basis of 

the principle of autonomy of will; the issue of workers' participa-

tion in enterprise management (involvement through the participa-

tion in the governing bodies), - by the law which is applied to the 

company, that is, as a rule, the law of the location of the manage-

ment board of the enterprise. In all other cases applicable law is to 

be determine on the basis of the connecting factor of the “closest 

connection”. 

China's national features and mentality, habits, patterns of behav-

ior lead to the fact that even within the country trade unions` ac-

tivities and its outcome – collective bargaining - are in their infan-

cy and development, and (as in India) a supranational level of 

collective bargaining is not represented yet, that is, perhaps, con-

nected with the Confucian tradition “to expect generosity from the 

stronger” - in our case - the employee waits generosity from the 

employer, that does not require any additional legal regulators in 

terms of worldview and philosophy. 

Collectively-contractual regulation of South Africa is based at 

present both on the doctrines known within the legal systems of 

common-law countries (that is single union bargaining, employ-

ment of a replacement labour, etc.) and on the ideas close to the 

mentality of other BRICS countries of the (that is the fulfillment 

of the macroeconomic indicators in India; the terms “a broader 

context” in China, etc.). This situation allows to suppose the de-

velopment of such a regulation in the direction coinciding with the 

approach of other modern states while South Africa tries to over-

come historical disparities, including those in the labour market, 

through changes in the current labor legislation, that are corrected 

by its implementation. Both likely in modern reality the prospects 

of an international collective-contractual regulation is not the solu-

tion of the present. 
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